assertion of good faith, and that the very nature of the inquiry, i.e.,
whether an individual acted in good faith, requires the Judge to look
to circumstantial evidence and possible motives to account for why an
individual acted as he did.  In this case, respondent asserts that the
circumstantial evidence and motivation behind Mr. Bjes' refusal to
operate the machine prove that he was acting in bad faith.

In support of its position in this matter, respondent states that
on the surface, this case may appear similar to the case of Pasula^ v.
Consolidation Coal Company, 2 MSHC 1001 (Review Commission 1980).  In
that case, the operator of continuous mining machine refused to
operate the equipment after running it for an hour and a half.  The
machine had been damaged in a roof fall and had been repaired wherein
several gears had been replaced, and the operator complained that it was
making excessive noise which was hurting his ears and giving him a
headache.  He made this complaint immediately to his section foreman, and
the Commission held that this was a valid exercise of his right to refuse
to do work posing a hazard beyond the hazards normally encountered in
underground mining.

Respondent maintains that the instant case is distinguishable from
l:ne JL^sjl-L^ casei in that in Pajmlja there was never a question about the
sincerity of the operator's motivation, whereas in this case the motivation
of Mr. Bjes is subject to question. Although Mr. Bjes argues that he
was motivated out of concern for his safety and the safety of his fellow
miners, respondent says Mr, Bjes invoked his safety right because having
found the No. 9 car to be uncomfortable, he realized he would have to
operate it until he could bid to another job.

In support of its conclusions that Mr. Bjes1 motivation is suspect,
respondent points to the uncontroverted evidence that Mr. Bjes operated
the No. 10 shuttle car on numerous occasions, and that Safety Committeeman
Borella conceded that his investigation disclosed Mr. Bjes1 operation
of the No. 10 car prior to July of 1981. Respondent also points to the
testimony of one of Mr. Bjes1 former supervisors, Joseph Grosholz, that
Mr. Bjes operated the No. 10 car for him when the No. 9 car was down.

With regard to Mr. Bjes1 contention that the No. 9 and 10 cars,
even though they are both low profile cars, are different because one is
a standard car and the other an off-standard, and that the tram pedals
and steering wheels are in different positions, respondent asserts that
its witnesses were of the opinion that there was no difference between
operating the No. 9 and 10 cars, and that this testimony is supported
by Exhibit No. 9, comparing the various dimensions of the respective
compartments and the distances between the pedals on the two shuttle
cars.

In response to Mr. Bjes1 attempt to prove his good faith by showing
Chat he in fact offered to operate the No. 10 car instead of the No. 9 car,ercise of  the right itself.chter stated  that when  Inspector Burke arrived  to look
